[image: image1.jpg]Traditional #Values




SPECIAL REPORT

New York State Court Of Appeals
Rules Against Same-Sex Marriage

A majority on the New York high court has ruled that the state Constitution and a 1909 Domestic Relations Law do not mandate homosexual marriages in the state. The opinion was issued on July 6, 2006. 

A lawsuit from homosexual activists against New York’s ban on homosexual marriage was dealt a severe blow on July 6, 2006. The lawsuit, Hernandez v. Robles, claimed that the New York Constitution and the 1909 Domestic Relations Law required the legalization of homosexual marriages in that state. 

The New York Court of Appeals disagreed and issued a 70-page opinion, including dissenting views on this subject. 

The Court began its majority opinion by saying: “We hold that the New York Constitution does not compel recognition of marriages between members of the same sex. Whether such marriages should be recognized is a question to be addressed by the legislature.” 

The Court then pointed out that this case arose when 44 same-sex couples attempted to get marriage licenses and were refused. Four of these couples filed a lawsuit against the state force it to recognize homosexual marriages as legal. 

One claim in the lawsuit is that the Domestic Relations Law of 1909 does not refer to male or female in its description of marriage, but as the Court observed: “… but that was the universal understanding when Articles 2 and 3 were adopted in 1909, an understanding reflected in several statutes.” 

The Court noted: “New York’s statutory law clearly limits marriage to opposite-sex couples. The more serious question is whether that limitation is consistent with the New York Constitution.”

Homosexual activists have claimed that the New York Constitution because banning same-sex marriage violates the “Due Process Clause” of the state constitution. This clause says that “No person shall be deprived of life, liberty, or property without due process of law” and the “Equal Protection Clause,” which states: “No person shall be denied the equal protection of the laws of this State or any subdivision thereof.” 

The Court concluded that New York’s Constitution was not denying homosexual couples any “rights” or denying them equal protection under the laws. Homosexuals are just as free as heterosexuals to marry anyone of the opposite sex. 

The critical question, said the Court, “is whether a rational legislature could decide that [marriage benefits] should be given to members of opposite-sex couples, but not same-sex couples.” 

The Court ruled that there are at least two grounds that “rationally support the limitation on marriage that the Legislature has enacted.” One of these is that to promote the welfare of children, and to avoid instability, it is important that children be reared in opposite-sex parent homes. “Heterosexual intercourse has a natural tendency to lead to the birth of children; homosexual intercourse does not,” said the Court. 

The second rational reason is that it is better for children to grow up in a home with both a mother and a father. “Intuition and experience suggest that a child benefits from having before his or her eyes, every day, living models of what both a man and a woman are like.”

Court Rejects ‘Social Science’ Studies

The Court noted that homosexual activists had presented the results of social science “studies” purportedly finding no differences in children reared in homosexual homes compared to heterosexual homes. 

The Court noted: “… the studies on their face do not establish beyond doubt that children fare equally well in same-sex and opposite-sex households. What they show, at most, is that rather limited observation has detected no marked differences. More definitive results could hardly be expected, for until recently few children have been raised in same-sex households, and there has not been enough time to study the long-term results of such child-rearing.”

According to the majority: “Plaintiffs have not persuaded us that this long-accepted restriction [marriage only between a man and a woman] is a wholly irrational one, based solely on ignorance and prejudice against homosexuals.”    
The Court continued: “Until a few decades ago, it was an accepted truth for almost everyone who ever lived, in any society in which marriage existed, that there could be marriages only between participants of different sex. A court should not lightly conclude that everyone who held this belief was irrational, ignorant or bigoted. We do not so conclude.” 

The People, Not Courts Should Decide This Issue

The Court finished its decision by noting: 

The dissenters assert confidently that “future generations” will agree with their view of this case (dissenting op at 28). We do not predict what people will think generations from now, but we believe the present generation should have a chance to decide the issue through its elected representatives. 

We therefore express our hope that the participants in the controversy over same-sex marriage will address their arguments to the Legislature, that the Legislature will listen and decide as wisely as it can; and that those unhappy with the result – as many undoubtedly will be – will respect it as people in a democratic state should respect choices democratically made.

In the ruling, the New York court appears to have repudiated judicial activism in favor of principled and admirable judicial restraint.
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